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PAY RAISE

Many people devoted a great effort and spent alot of
time trying to convince Congress to increase the
hourly rate for court appointed lawyers under the
Criminal Justice Act. The goa was $75 dollars an
hour for both in court and out of court work. As it
turns out, Congress and the President have signed off
on afive dollar an hour increase, so that the in court
rate will be $70 an hour, and the out of court rate will
be $60 an hour. Itisn’t clear exactly when theincrease
will go into effect. It will be before April 1, 2000.
Thereisapossibility it could be the first of the year.

SUBSTANTIAL ASSISTANCE: DOESIT
WORK?

For better or worse the option of providing
“substantial assistance” to law enforcement in
exchangefor alesser sentenceisacommon option for
many of our clients. How often, though, do those of
our clients who cooperate actually receive the
requisite 5K1.1 motion from the Government? The
answer is probably more often than many of uswould
have thought.

We looked at the cases filed in the Tallahassee
divison during fisca year 1998. Of the 117
defendants prosecuted, 18 were beneficiaries of a
5K 1.1 motion. Of the 117 defendants, 26 went totrial,
seven cases were violations of probation, and some
werestill pending or not resolved for various reasons.

Consequently, only 75 or so individuals entered a
guilty plea. Thus, nearly one in four, or twenty five
percent of those that entered pleasin the Tallahassee
Division during fiscal year 1998 obtained a sentence
reduction by providing substantial assistance.

Many of the 75 who entered guilty pleas were, of
course, not in a position to offer substantial
assistance, or chose not to do so. Thus, of those who
actively tried to secure the benefit of a sentence
reduction, the odds of success were higher. How
much higher?It’ shard to know precisely. For starters,
some of those that went to trial presumably did so
only after their efforts at providing assistance were
rgected. We looked at the docketing statements in
which someentriesarelabeled “ Pleaand Cooperation
Agreement,” and some are only labeled “Plea
Agreement.” As we didn't examine each plea
agreement, though, we don’t know how many of the
“Plea Agreements’ might have included a clause
regarding substantial assistance. Then, too, we know
there are some who entered a guilty pleawithout any
agreement regarding substantial assistance, but still
made an effort to provide it prior to sentencing. We
heard back from most of the lawyers who were
involved in these cases, but not al. Thus, while it
seems logical that those that gave it a try had a
success rate of substantialy greater than 25%, we
can't tell you how much higher.



That isnot to say that thelawyersinvolved necessarily
believe their clients were treated fairly. While one
lawyer wrote saying “we have had few problemsin
getting the 5K 1.1,” another wrote that his outcomes
were “quite varied.” Of the nineteen or so lawyers
who wrote usabout their experience, several managed
to work the word “screwed” into their description of
the outcome. Another wrote that “it appears that the
government can find the slightest ground to justify not
giving a 5K it will.” Several others were clearly
disappointed with the government’ sfailureto file the
motion. Five complained about one particular
assistant U.S. attorney.

The statistics collected by the Guidelines Sentencing
Commission also point to the overall success of the
substantial assistance option. Of al of those
sentenced, nationwide, in Fiscal Year 1998, dightly
over 19 percent received a downward departure
because they provided substantial assistance. For the
Eleventh Circuit the figure was twenty two percent.
In the Middle District of Florida the departure rate
was 25 percent. It was 34 percent in the Southern
District. Using the figures we have from our survey,
which because of the datainvol ves someguessing, the
departure rate for the Tallahassee Division (again,
here we' re using the percentage of, neither the cases
filed nor of those that entered pleas, but those
sentenced) was about 19 percent, which isreasonably
close to the departure rate of 23 percent calculated by
the Commission for all of the divisions within the
Northern District.

PLEASEREMEMBERTOCALL ANDTELL US
ABOUT DOWNWARD DEPARTURES

We' re keeping track and publishing in the newsl etter
those downward departures from the sentencing
guidelines for cases in the Northern District. The
thinking is that we might be able to increase the very
low downward departurerate if we have a better idea
of what the judges in our District consider important
in making that decision. Please just call Randy
Murrell, at 850-942-8818, or send an email to us at
fdpubdef @polaris.net.

DOWNWARD DEPARTURES

Valdes, Roberto Callier, J.
Docket: 3:99cr16-LC
Charge: Assault

Atty: Elizabeth Timothy

Range: 33-41 months
Sentence: 12 months
Date of Imposition of Sentence: 7/27/99

Grounds:  "Aberrant behavior," prior good conduct while
incarcerated, lack of crimina history, strong
family ties.

Brown, John Paul, J. Atty: Robert Warren

Docket: 1:98cr45-MP

Charge: Armed Bank Robbery
Range: 30-60 months
Sentence:  Time served

Date of Imposition of Sentence:
Grounds.  Single aberrant act.

12/22/98

Campbell, Edward  Hinkle, J.
Docket: 4:98cr16-RH

Atty: William Clark

Charge: Possession Firearm by Convicted Felon
Range: 188-235 months

Sentence: 180 months

Date of Imposition of Sentence: 9/2/99
Grounds;  Medical condition of defendant

UNPUBLISHED DECISIONS

The Federal Public Defender for the Middle District
is collecting and compiling the unpublished opinions
of the Eleventh Circuit in hopes of making them
available for whatever persuasive benefit they might
have. If you receive one, please send a copy to Craig
Crawford in our Gainesville office, 101 SE 2™ Place,
Suite 112, Gainesville, FL 32601. Craig will be
forwarding to the Middle District those opinions that
those of use in the Northern District receive from the
Court

LOOKING FOR AN EXPERT?

We’'ve included on our web page,
www.pcola.gulf.net\~fedpubdef\ adirectory of experts
jointly published by the Florida Public Defender
Association and the Federal Public Defender fromthe
Middle District of Florida.

SUPREME COURT UPDATE

FIORE v. WHITE, 120 S.Ct. 469 (Nov. 30, 1999)

I Validity of federal claim may depend on state
court interpretation of statute. Fiore and a co-
defendant were convicted in state court of operating a
hazardous waste facility without a permit because
their operation deviated significantly from the terms
of the permit which they possessed. Fiore's
conviction was affirmed in state court, but the co-




defendant’ s was later reversed by the state's highest
court based on its“first impression” interpretation of
the statutory constructionissue. Reviewing on habeas
corpus whether affirmance of the defendant’s
conviction violated due process under the federal
constitution on the basis that his conduct did not
constitute acrime under the statute asinterpreted, the
Supreme Court certified to the state supreme court the
gquestion whether the statutory interpretation
announced in the co-defendant’ s case was in effect at
the time the intermediate state court had affirmed the
defendant’ s conviction or was a change in the state
law.

FLIPPO v. WEST VIRGINIA, 120 S.Ct.
7 (Oct. 18, 1999) (per curiam)

! Fourth Amendment: No “Crime Scene’
Exception to Warrant Requirement. The Supreme
Court summarily reversed the denial of a motion to
suppress evidence seized in awarrantless search of a
“homicide crime scene,” regecting the state's
argument that the warrant requirement was excused
because the police were entitled to make a thorough
search of any crime scene and of the objects found
there. Following a 911 call, the police arrived at
Flippo’s cabin and found the body of his wife, with
fatal wounds. The police, without awarrant, searched
the cabin for 16 hours. The police found a briefcase
containing photographs of a man who appeared to be
taking off his jeans. At tria, the prosecution
introduced the photographs as evidence of Flippo’'s
relationship with the pictured man, and of hismotive
for killing hiswife. Thetrial court denied amotionto
suppress the photographs, reasoning that “anything
and everything found within the crime scene area’
wasfair gamefor awarrantless search. Reversing, the
Supreme Court pointed out that the state court’ sruling
was in direct conflict with Mincey v. Arizona, 437
U.S. 385 (1978) (police may make warrantless search
of crime scene to come in “immediate” aid of other
possible victims, but there is no “general” murder
scene exception to the warrant requirement). “A
warrantless search by the police is invalid unless it
falls within one of the narrow and well-delineated
exceptions to the warrant requirement, ... none of
which the trial court invoked here. The trial court’s
position squarely conflictswith Mincey v. Arizona, ...
where we rejected the contention that there is a
‘murder sceneexception’ to the Warrant Clause of the
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Fourth Amendment. We noted that police may make
warrantless entries onto premises if they reasonably
believe apersonisin need of immediate aid and may
make prompt warrantless searches of a homicide
scene for possible other victims or a killer on the
premises, 437 U.S. at 392, but werejected any general
‘murder scene exception’ as ‘inconsistent with the
Fourth and Fourteenth Amendments.’”

ELEVENTH CIRCUIT
CASE SUMMARIES

LE v.INS, No. 98-3609, 1999 WL 1092112 (Dec. 3,
1999)

I Jurisdiction: Appellate Court barred from
review of removal order where alien convicted of
aggravated felony. Thelmmigration and Nationality
Act 8242(a)(2)(C) providesthat appel late courtshave
no jurisdiction to review any final order of removal
against an alien convicted of an aggravated felony.
Defendant, a Vietnamese citizen, was convicted of
DUI with serious bodily injury, and sentenced to 33
months incarceration. INA 8§ 101(a)(43)(F) defines
aggravated felony as “a crime of violence . . . for
which the term of imprisonment is at |east one year.”
Limiting its de novo review to whether the INS
interpretation was “ reasonable,” the court considered
that “crime of violence” isdefinedin 18 U.S.C. 8§ 16
to include an offense that involves physical force
against another person, and the particular DUI
conviction here includes serious bodily injury as an
element. On that basis, the Court expressed no
gualms with the INS conclusion that this conviction
satisfied the statutory definition, depriving the Court
of jurisdiction.

KING v. MOORE, No. 98-2928, 1999 WL 1075112
(Nov. 30, 1999)

I Peremptory challenges of two out of three
black jurorsproper wheresupported by nonracial
motives; procedural bar toclaim of appellatecourt
error. TheCourt found procedurally barred theclaim
that the state court had failed to properly reweigh
sentencing factors after striking one aggravator. On
claimsof racia discrimination in the state’ suse of its
peremptory challenges against two out of three black
venire members, the Court found that the state had
accepted the first black juror and the record
undermined the claim that its strike of a black




minister was racially based where the minister wasin
the process of establishing a prison ministry and the
defendant had listed prison ministers as potential
witnesses. As to the second strike, the Court found
that the state had mixed motives but that the nonracial
motives, including the venire member’ s equivocation
on death-penalty views, independently sufficed.

U.S.v. SIGMA INTERNAT’L , No. 97-2618, 1999
WL 1075111 (Nov. 30, 1999)

! Indictment: prosecutorial misconduct;
dismissal only if defendant prejudiced.
Sentencing: no error if loss calculation based on
intended loss to victims rather than gain to
offender. Defendants were convicted of crimes
arising out of a scheme to fraudulently import frozen
shrimp.  First, the Court found inappropriate the
prosecutor’'s conduct in setting the grand jury’'s
schedule for considering a case and suggesting that
the grand jury had alimited amount of time to make
a decision, his suggestion of inferences to be drawn
from the evidence, and his suggestion of other crimes
he thought the defendants had committed, including
perjury by one defendant to a prior grand jury. The
Court concluded that, “as condemnable as
Rubinstein’s conduct before the grand jury was,” the
grand jury here had ultimately made an independent
decisiontoindict. Inconclusion, the Court reiterated
that the prosecutor’s conduct was unacceptable and
should be sanctioned, noting in a footnote that “this
AUSA has been the subject of a previous
prosecutorial  misconduct case” in which the
conviction had been reversed, but the Court stopped
short of imposing any sanction beyond the strong
language of its opinion.

As to the defendant’s sentencing claim, the Court
reversed the district court’s ten-level increase based
on the inclusion of both the weight and the value of
shrimp washed after government supervision began,
findingit“simply ridiculous’ to punish thedefendants
based on speculation that they would have continued
criminal conduct but for government intervention.
However, the court affirmed the district court’'s
method of cal culating lossbased ontheintended harm
to victims, not the cost to the defendants.

U.S. v. ALAS, No. 99-4184, 1999 WL 1066455
(Nov. 24, 1999)
I Coconspiratorshavejoint and several liability
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for restitution.  Conspirator liability for all
reasonable consequences of a conspiracy applies to
restitution, even for coconspirators acts for which
individual conspirator does not participate. Alaswas
part of a “check washing” conspiracy in which the
conspirators stole checks and modified them to be
payable to themselves. The Court found that he was
joint and severaly liable for restitution even for
counts of check theft that occurred during atime that
hewasincarcerated for an unrelated charge. He never
withdrew from the conspiracy and so wasresponsible
for all reasonably foreseeable consequences.

U.S. v. MAJORS, No. 97-2803, 1999 WL 1049696
(Nov. 19, 1999)

! Inappeal by father and son from convictionsof
conspiracy to commit mail fraud, conspiracy to
commit securities fraud, conspiracy to commit
money laundering, mail fraud and money
laundering, evidence of son’s various activities
showed gener al knowledgeof schemeand knowing
participation and wassufficient to establish fraud.
I Money laundering conviction was supported
because evidence of financial transactions showed
structuringto conceal natur e and sour ce of funds.
I FBI financial analyst was properly permitted
to testify as expert despite lack of accounting
license.

1 Search warrant was not overbroad because
evidence of pervasivefraud justified seizure of all
cor poraterecords. Thegovernment alleged that the
defendants F.O. Mgjors and Gareth Mg ors conspired
to defraud investors by representing that they (or their
corporations) had patented a specia formula for a
synthetic fuel additive, that they were building a
blending plant for that additive, and that they were
marketing a cleaning fluid that kill the HIV virus.
The Court found that Gareth Majors’ involvement,
such as being an officer in two of the four
corporations at issue and undertaking various office
and corporate duties, demonstrated that he knew the
scheme and its purpose and that he voluntarily
participated.

The Court next found that the money laundering
conviction should stand because the defendants
deposited investors' monies into corporate business
accounts, transferred money into another corporate
account and then transferred money from that account
to their own personal use. The Court felt that the




evidence supported a finding that the defendants
structured these transactionswith theintent to conceal
the true nature and source of the funds.

The Court also found that an FBI agent, who had only
an associate' s degree in accounting and who was not
aCPA, was properly permitted to testify as an expert
infinancia analysis. Although recognizingthat atrial
judgeisrequired to perform agatekeeping function to
screen the reliability of all experts, the Court found
that the agent’s eight years experience in analyzing
cases and testifying at trials demonstrated special
knowledge and skill that qualified him as an expert
under Federal Rule of Evidence 702.

In the final issue discussed, the Court found that the
search warrant and search was supported by probable
cause and was not overbroad, because the nature of
the fraud involving a corporation permitted a search
for general business records.

U.S.v. PELAEZ, No. 93-00483, 1999 WL 1043695
(Nov. 18, 1999)

1 Safety valve provision does not apply to
sentence imposed prior to effective date.

Safety valve provision does not apply to sentence
imposed prior to effective date of safety valve
provision, and for this purpose the date sentence was
imposed means when district court entered final
judgment, not when the appeal became final.

U.S. v. GALLO, No. 98-4381, 1999 WL 1040121
(Nov. 17, 1999)

1 Enhancement under U.S.S.G. §2D1.1(b)(1) for
co-conspirator’s possession of firearm requires
factual finding of reasonable foreseeability. The
Court held that the reasonable foreseeability
requirement of U.S.S.G. § 1B1.3 applied to an
enhancement under 82D 1.1(b)(1), which providesfor
a two level increase in drug conspiracies if a
dangerous weapon was possessed. The Court found
that its previousthree-part test for enhancement based
on coconspirator’ s firearm possession was consistent
withthetheory of coconspirator liability asset forthin
Pinkerton and § 1B1.3, even though reasonable
foreseeability wasnot an expresspart of that test. The
Court concluded that to apply a § 2D1.1(b)(1)
enhancement for a coconspirator's possession of
firearm, the government must prove by a
preponderance that 1) the possession of firearm was
by a coconspirator; 2) the possession was in
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furtherance of the conspiracy; 3) the defendant was a
member of the conspiracy at the time of the
possession; and 4) the coconspirator’ spossessionwas
reasonably foreseeable by the defendant.

FORD v. HALEY, 195 F.3d 603 (Nov. 8, 1999)
I Competency of Defendant to Dismiss Habeas
Petition; Third-party, “Best Friend” Standing to
Pursue Habeas Petition; Article IIl1 Case and
Controversy. Reviewing the district court
competency findings for clear error and reviewing de
novo its t%oplication of the Lonchar v. Zant, 978 F.2d
637 (11" Cir. 1993), test for determination of a
defendant’s competency to represent himself, the
Court affirmed a finding that the death-sentenced
petitioner wascompetent to dismisshisfederal habeas
(28 U.S.C. § 2254) petition, noting, inter dia, the
district court's finding that the opinion of one
psychiatric expert — that choosing to proceed to be
executed, rather than trying to avoid execution, isin
itself anirrational choice—wasimplicitly contrary to
precedent allowing a death-sentenced prisoner such
latitude. Applying the three-part test of Lonchar the
Court found that the first prong was met, because
Ford suffered from depression and a personality
disorder. But the Court found that the mental
disordersdid not prevent Ford from understanding his
legal position, noting that at both evidentiary hearings
and in 14 letters to the court he "expressied] a
consistent desire to have proceedings ended and for
his execution to proceed.” Finaly, the Court found
that "Ford desiresto dismiss his petition because heis
weary of languishing in prison [and] believes a new
trial will only result at best in aconviction and lifein
prison ... [and] will be happier 'in his afterlife in
Heaven." Because it found that Ford was competent,
the Court held that Ford's counsel no longer had
standing to pursue the remaining claims in Ford's
habeas petition.

U.S.v. CUNNINGHAM, 194 F.3d 1186 (Nov. 2,
1999)

I Admission of Evidence: Expert Testimony
(Fed. R. Evid. 702), Hearsay (Fed. R. Evid. 801),
Relevance of Remedial Changes and Subsequent
Conditions (Fed. R. Evid. 402); Hearsay
Exculpatory Statement by Defendant — State-of-
mind Hearsay Exception Not Applicable to
Opinions(Fed. R. Evid. 803(3)). TheCourt affirmed




aconviction and sentencefor adefendant convicted of
conspiring to transport hazardous waste, illegally
transporting hazardous waste, and illegally disposing
of hazardous waste, in violation of 18 U.S.C. 88 371
and 2, and 42 U.S.C. 88 6928(d)(1) & (d)(2). The
Court rejected Cunningham’'s various evidentiary
arguments, finding no abuse of discretion. First, the
Court concluded that the testimony of anon-expert on
the chemical composition of waste, regarding the
composition of RD-344 was justifiably excluded; he
was not a toxicologist and had no knowledge of the
chemical composition at issue. Second, the court did
not err in precluding evidence contained in aletter by
afirm to a state environmental official that RD-344
was not likely to leach into the ground, because the
letter was plainly hearsay for which the defendant
suggested no exception. Third, thecourtdid not errin
precluding the defendant from presenting evidence
regarding the present condition of his property to
rebut the prosecution's evidence that his property was
"theworst site[regulators] ever saw"; defense counsel
failed to proffer a sufficient connection between the
evidence of the condition of the defendant's property
severa years after the crimina incidents and the
nature of the hazardous material at the time of the
charged offenses. Fourth, the Court held that thetrial
judge properly applied the Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993), and
Kumho Tire Co., Ltd. v, Carmichael, 526 U.S. 137
(1999), reliability standardsto exclude testimony of a
witness regarding the harmfulness of RD-344, when
the witness only had an undergraduate degree in
chemistry, had based his opinion on "an unproven
testing method,” was unfamiliar with relevant
regulations, and disagreed with such regulations.
Fifth, the district court did not err in preventing
Cunningham from challenging the validity of an EPA
testing method solely because a new testing method
was later used, because the later method did not
demonstrate that the prior test was invalid, only that
the environmental laws had become more strict.
Finally, the court did not err in excluding an
excul patory post-arrest statement, because adefendant
cannot attempt to introduce a hearsay exculpatory
statement made at the time of arrest without
subjecting himself to cross-%ami nation (citing U.S.
v. Willis, 759 F.2d 1486 (11" Cir. 1985)).

I Fed.R.Crim.P.30- FailuretoSubmit Written
Request for Instruction; Discretion in Framing
Jury Instructions; Propriety of Limited Answer to
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Jury Question in Supplemental Jury Instructions.
The Court reected Cunningham's attacks on
supplemental jury instructions, noting that the
instructionswere"accurately" given, and that thetrial
court “took pains to ensure that it did not present a
misleading picture.” The Court also affirmed the
district court’ sfailureto giveadefinitional instruction
suggested by thedefensewhere defense counsel failed
to submit awritten request for aclarifying instruction,
as required by Fed. R. Crim. P. 30, and because the
subject matter of the defense instruction was
substantially covered by other instructions.

I Environmental Crimes Sentencing
Enhancements under U.S.S.G. 88 2Q1.2(1) and
20Q1.2(b)(3): Non-contaminatingHazardousWaste
Dischargeand Costly Cleanup. The Court rejected
Cunningham'schallengesto hissentence. Addressing
an enhancement under U.S.S.G. § 2Q1.2(b)(1) of the
Sentencing Guidelines, the Court acknowledged a
circuit split but held that this section did not require
proof of actual environmental contamination, but only
a continuous discharge, release or emission of a
hazardous substance. The Court also held that 8§
20Q1.2(b)(3) did not require that costs of a cleanup of
a “contamination” be incurred, but only that
substantial costs be properly incurred in disposing of
hazardous material.

CHANDLER v. U.S., 193 F.3d 1297 (Oct. 29,
1999)

I |neffectiveAssistanceof Sentencing Counsel in
Failing to Try to Prepare for Sentencing and in
Presenting Incomplete Picture of Defendant as
Person; Counsel’s “ Strategic” Decision Must Be
Reasonable to Be Effective Assistance. The Court
held that counsel for the defendant in a 1993 federal
CCE-murder trial, under 21 U.S.C. 8§ 848(e)(1)(A),
provided ineffective assistance in the death penalty
phase; the Court granted the defendant’s motion to
vacate his death sentence under 28 U.S.C. § 2255 and
remanded for resentencing. The Court held that
counsel failedto conduct areasonableinvestigation of
available mitigation evidence, including dozens of
witnesses who could testify to the defendant’ s acts of
kindness and generosity in the small Alabama
community where he lived. The Court rejected the
argument that counsel’s failure to call mitigation
witnesses was an acceptable strategy, because the
attorney failed to investigate his options and make a




reasonable choice between them. “Indeed, counsel's
testimony at the evidentiary hearing bears out the fact
that nobody wasinterviewed or contacted with respect
to the penalty phase of the trial.” The failure to
present mitigation evidence satisfied the prejudice
prong of the Strickland 2-part inquiry, wherethe only
testimony offered by counsel at sentencing consisted
of the defendant’ s mother and wife testifying largely
about the defendant’'s accomplishments as a
homebuilder, with no attempt to truly humanize the
defendant. The additional available mitigation
evidence, from numerous witnesses, was such as to
undermine the reliability of the death sentence,
particularly where the murder in this case was not
heinous and there were few aggravating factors.

TOMPKINSv. MOORE, 193 F.3d 1327 (Oct.
29, 1999)

I Limited Certificate of Probable Cause under
Pre-AEDPA Versions of 28 U.S.C. 88 2253 and
2254. The Court held that a district court may limit
the issuesto be reviewed on appeal in apre-AEDPA
habeas case under 28 U.S.C. § 2253 and 2254. Thus,
if the district court grants a certificate of probable
cause as to alimited number of issues, the appellant
must file a motion with the appellate court to expand
the issues on appeal; counsel should not merely filea
brief containing non-certified issues and then ask the
court to review them on the merits.

1 |neffective Assistance of Capital Sentencing
Counsdl in Failingto Present Mitigation Evidence;
No Ineffective Assistance of Trial Counseal in
Failing to Offer Inadmissible Evidence; Giglio
Claim Not Proven by Mere Ambiguous
Discrepancyin Testimony of Gover nment Witness,
Cause and Pregudice for Failure to Make
Evidentiary Record in State Habeas Proceedings.
The Court also held that trial counsel for the death-
sentenced defendant in this case was not shown to be
ineffective for failing to offer inadmissible hearsay
evidence that the victim was seen dive after the
alleged time of death. Likewise, sentencing counsel
was not ineffective for failing to present various
mitigating evidence because the new psychological
evidence offered by the petitioner wasunreliable. The
Court alsorejected the petitioner’ sclaim under Giglio
v. U.S, 405 U.S. 150 (1972), that the state had
presented materially false testimony concerning the
denta identification of the victim, where at most a
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dlight ambiguity in testimony by the state’s witness
was established. The Court affirmed the denia of a
federal evidentiary hearing in which the petitioner
proposed to present additional evidence, where the
state court had conducted such an evidentiary hearing
and the petitioner failed to show cause and prejudice
for failing to present the evidence in the state court
hearing.

PEDDIE v. HOBBS, No. 98-2994, 1999 WL
976242 (Oct. 27, 1999)

I 28 U.S.C. § 2241 Relief Not Available Merely
Because of TimeBar Under 28U.S.C. § 2255. The
Court held that afederal prisoner whose 28 U.S.C. §
2255 challenge to his sentence was barred by the one-
year statute of limitation and the successive petition
rules of the AEDPA could not pursue hisclaim as a
habeas action under 28 U.S.C. § 2241. The Court
noted that § 2241 can be used only if "the remedy
provided under § 2255 isinadequate or ineffective to
test the legality" of detention (citing McGhee v.
Hanberry, 604 F.2d 9 (5th Cir. 1979)). TheCourt said
that “[N]othing in § 2255 madeitsremedy inadequate
to test the validity of Peddie's sentence; his own
failure to properly raise the issue barred such
remedy.” The Court left for another day the question
of what factors, other than bare procedural default,
would affirmatively render a 8§ 2255 petition
inadequate or ineffective.

U.S. v. ASKEW, 193 F.3d 1181 (Oct. 25, 1999)
I Sentencing Enhancement under U.SS.G. §
2K 2.1(b)(5) for Illegal Possession of Firearmswith
Knowledge That They Will Be Used in a Felony;
Government’s Preponderance Proof Burden at
Sentencing Not Toothless: Mere Possible Guilty
Inference of Evidentiary Equipoise Insufficient.
Askew was convicted for stealing firearms from a
licensed firearm dealer in violation of 18 U.S.C. §
922(u), and his sentence was enhanced four levels
pursuant to U.S.S.G. § 2K2.1(b)(5) on the ground that
he had reason to believe the firearms, once sold,
would be used in another felony. Vacating this
portion of the sentence, the Court held that the
evidence did not establish that Askew knew how the
weapons would be used. At sentencing, the
government presented evidence that 54 guns were
stolen at onetimeand that some of the stolen weapons
were of atype commonly used in street crimes, but




failedto show the particular defendant’ sknowledge of
how thefirearmswereto beused. The Court held that
when a defendant is not the actual seller and knows
nothing about the circumstances surrounding the
sales--as is the case with Askew--the government
must present evidence that permits the sentencing
court toinfer that the non-seller knew or had reason to
believe the guns would be used to commit another
felony. In this case, the inferences pointed equally
toward guilt or innocence of the subsequent use of the
guns. Since the evidence was in equipoise the
enchancement was clearly erroneous.

HEARN v.

BOARD OF PUBLIC

EDUCATION, 191 F.3d 1329 (Oct. 6, 1999)

1 Dog Sniff of Property in Public Place IsNot a
Search and May Provide Probable Cause for
Search; Automobile Exception to Warrant
Requirement. “A dog sniff of a person’s property
located in a public place is not a search within the
meaning of the Fourth Amendment. . . . the alerting
of adrug-sniffing dog to aperson’ s property supplies
not only reasonable suspicion, but probable cause to
search that property. . . . When the property alerted to
isinavehicle, the Constitution permitsasearch of the
vehicle immediately, without resort to awarrant.”

U.S. v. McCLENDON, 195 F.3d 598 (Oct. 6,
1999)

I Multiple Count Grouping under U.SS.G. §
3D1.2(d): Fraud and Money Laundering Counts
Where Offenses “Closely Related.” The Court
affirmed the sentencing court’ s decision not to group
fraud and money laundering counts under U.S.S.G. 8
3D1.2(d). The defendant (convicted of Medicaid
fraud, under 18 U.S.C. 8§ 341, and of conducting
transactions of more than $10,000 in unlawful
proceeds, under 18 U.S.C. § 1957) had argued that the
offenses were “closely related” as required for
grouping of such offenses under § 3D1.2(d). The
Court observed that the “law of thiscircuit ... tellsus
that fraud and money laundering ‘ otherwise meet the
criteria for grouping’ and the remaining question is
whether, under the particular factsin thiscase, arethe
offensesclosely related.” The Court characterized the
guestion as whether the money laundering
transactions constitute an “integral part of the fraud
scheme.” Here the laundering activity was not
“integral.” [NOTE: The Court did not address
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grouping of these counts under other subsectionsof §
3D1.2, because the defendant made no grouping
argument other than asto § 3D1.2(d).]

I Plain Error Review of Forfeited Sentencing
Claim; Criminal History Scoring of Bad Check
Conviction under U.SS.G. § 4A1.2(c)(1).
Reviewing the issue solely for manifest injustice
(under the plain error standard), the Court held found
no plain error in the district court's assigning a
crimina history point for the defendant’s prior
misdemeanor convictions of three counts of bad
checks, for which hereceived concurrent sentences of
twelve months' probation.

HOLLINS v. DEPARTMENT OF
CORRECTIONS, 191 F.3d 1324 (Oct. 5, 1999)
I Exception to Jurisdictional Bar to Untimely
Appeal; Equitable Tolling Based on Counsdl’s
Reasonable Reliance on Electronic Docket and
Clerk’s Representations. The Court held that a
habeas petitioner could proceed with hisappeal of the
district court’s denia of his petition, despite having
filed his notice of appeal more than 14 months after
the order had been entered, well after the 30-day
deadline of Fed. R. App. P. 4(a8)(1)(A), because his
counsel did not receive a mailed copy of the final
order and reasonably relied on the PACER electronic
docket which did not reflect entry of the order.
[NOTE: Habeas counsel had retained in his files
copies of computer printouts of the PACER docket
sheet at varioustimes showing “ no entry reflecting the
district court’'s fina order.”] These *“unique
circumstances” which justified applying the
exception to the “strict jurisdictional requirements
for the timely filing of appeals,” due to “judicial
action” which “lulled [petitioner] into inactivity.”

U.S. v. DIAZ, 190 F.3d 1247 (Sept. 30, 1999)

I Constructive Amendment - Changing Drug
Distribution Offense to Drug Possession with
Intent to Distribute. The Court rejected (2-1) the
defendant’s argument that his conviction for
conspiracy to distribute cocaine was invalid due to a
constructiveamendment of theindictment becausethe
trial court instructed the jury regarding conspiracy to
possess cocaine with intent to distribute, and the
court’s judgment convicted him of that crime, even
though theindictment charged him with conspiracy to
distribute cocaine. Reviewing the mistake for plain




error, the Court noted that the verdict form referenced
the correct charge and the evidence of guilt was
overwhelming. Moreover, thedifference betweenthe
two crimeswas a*“ non-issue,” becauseit is “difficult
to hypothesize a conspiracy to distribute cocaine
where the conspiracy does not include an agreement
that at |east one of the conspiratorswill in fact possess
the cocaine that is to be distributed.” [NOTE: The
dissenting judge argued that the Fifth Amendment
prohibits convicting the defendant of an unindicted
offensethat contains an element not authorized by the
grand jury.]

I Improper Closing Argument. Exercising plenary
review, the Court rejected (2-1) the argument that the
prosecutor engaged in improper vouching when he
asked a cooperating witness during redirect
examination whether “he would lie before the judge
in front of whom he plead guilty and who would
sentence him at a later date.” The Court found that
this question was merely “indiscreet” and held the
question was justified by defense counsel’ s vigorous
cross-examination on the witness motives for
testifying. The Court aso reected, on factua
grounds, the claim that the prosecutor had attributed
the entire drug problem in the Northern Florida area
to the defendant. The Court further rglected, as a
logical inferencefrom the evidence, the claim that the
prosecutor’s closing argument, “Where else would
$12,000 come from?’, shifted the burden of proof.
[NOTE: The dissenting judge concluded that the
prosecutor’s comments invoked the prestige of the
court itself as a guarantee of the truthfulness of the
witness' s testimony. The dissenter also found error,
abeit harmless, in the prosecutor’s reference to the
defendant asthe Miami source of cocainein Northern
Florida.]

I Due Process. Notice of Property to Be
Forfeited. Reviewing for plain error, the Court
upheld (2-1) a judgment of forfeiture of the
defendant’s home, finding that sufficient notice of
forfeiture, under 21 U.S.C. 8 853 and Fed. R. Crim.
P. 7(c)(2), was given, for purposes of due process,
when the indictment identified the asset to be
forfeited as the house that he had put up as collateral
for his pre-trial bond.

I Non-jury Resolution of Date of Offense for
Determination of Statutory Penalties. The Court
regjected the argument that the jury should have
decided the date the drug conspiracy concluded,
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where there was no evidence the conspiracy
terminated before the date mandatory minimums
went into effect.

U.S.v. ALLEN, 190 F.3d 1208 (Sept. 29, 1999)
1 Offense Elements v. Sentence Enhancers -
Intent Element of Possession by an Inmate of a
“Prohibited Object”; Doctrine of Constitutional
Doubt. The Court reversed a conviction for
possession by an inmate of a “prohibited object” —
statutorily defined asan object “intended to beused as
a weapon,” because the district court determined
pretria that it “would decide intent at sentencing.”
Relying onthe*language and structure” of the statute,
the Court explained that intent was an element of the
offenseto be determined by thejury, not asentencing
factor. Citing McMillan v. Pennsylvania, 477 U.S.
79, 87-88 (1986), the Court also noted that the range
of punishment increased if “intent” to use the object
as a weapon was shown and that the burden of proof
at sentencingisless. The Court stated that depriving
the jury of authority to resolve this question would
raise” seriousconstitutional questions,” citing Jones
v.U.S, 119 S. Ct. 1215 (1999).

U.SV.GARRETT, 190 F.3d 1220 (Sept. 29,1999)
1 “Distribution” of Pornography Enhancement
for Exchange of Pornography for Sex;
Enhancement for Portrayal of Sadistic or
Masochistic Acts. The Court affirmed a 60-month
sentence for convictions for sexual exploitation of a
minor and transporting child pornography. The Court
rejected the argument that a five-level enhancement
for “distribution” of pornography under U.S.S.G. §
2G2.2(b)(2) was unjustified because the defendant
received no “pecuniary gain” from transmitting the
material to a minor (in reality, an undercover agent
posing as aminor). The Court reasoned that Garrett
transmitted thematerial for the purposeof enticingthe
minor “to engage in deviant sexual acts,” which
would have been a valuable gain, even though not
commercia and eventhough Garrett never traveled to
Florida, where the minor lived. The Court aso
approved an enhancement for “sadistic or
masochistic” conduct, even though U.SS.G. §
2G2.2(b)(3) does not define these terms, finding that
photographs of an adult mae having sexud
intercourse with children ages 8 to 11, and another
depicting a sexual act involving a glass bottle,




satisfied the guideline. This evidence also supported
the sentencing court’s imposition of a two-level
upward departure.

U.S. v. MARAGH, 189 F.3d 1315 (Sept.
21, 1999)

! Plain Error Restrictions on Appellate Review
Not Strictly Applied Where the Issue Affects
Judicial Administration and Would Otherwise
Escape Review. The Court denied the government
petition for rehearing of the earlier decision (174 F.3d
1202), holding that plain error occurred when a
magistrate judge was permitted to conduct voir dire
without the defendant’s consent on the record. The
Court cited Justice Scalia's concurring opinion in
Peretzv. U.S,, 501 U.S. 923 (1991), which explained
that this type of error, by definition, can only arise
where the defendant failed to make an objection
(since the defendant’ s consent was not sought by the
court, he did not object). The Court noted that
holdingthat themagistrate’ spresiding over voir dire
could not constitute plain error would make the
issueunreviewable. The Court observed:
“The Supreme Court has
consistentlyendorsed appellate
Jurisdiction to consider
fundamental jJjudicral
administration withoutregard
to the contemporaneous
objection rule.”

U.S. v. CERCEDA, 188 F.3d 1291 (Sept. 17,
1999)

! Recusal - No Basis for Recusal Where Trial
Judge Has No Knowledge of Possible Grounds.
The Court rejected as mere “conjecture and
speculation” Cerceda’s claim that the district judge
had advance notice of agrand jury investigation into
allegation of receipt of unlawful gratuities, before
being initially questioned by the FBI -- the date by
which a court later found the judge should have
recused himself from cases involving the federal
government; the judge consequently could not have
erred in failing to recuse himself at the earlier date.
The issue of recusal does not arise where the district
judge does not know of the grounds for recusal.
[NOTE: The Eleventh Circuit ordered briefing of the
issue whether Cercedawas entitled to anew tria; the
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separate issue of whether Cerceda is entitled to a
resentencing dueto thefailureto recuseis pending on
writ of certiorari to the Supreme Court, U.S. v.
Cerceda, 68 U.S.L.W. 3080 (U.S. July 15, 1999) (No.
99-125), following the Eleventh Circuit’s denia of
relief in U.S. v. Cerceda, 172 F.3d 806 (11th Cir.
1999) (en banc).]

U.S.v. MILLER, 188 F.3d 1312 (Sept. 17, 1999)

! FraudLossCalculationunder U.S.S.G.§2F1.1
- Reasonable Estimation Based on Available
Information. The Court affirmed aloss calculation
for defendants convicted of a fraudulent scheme
involving letters of credit, which imputed a loss for
sentencing purposesunder U.S.S.G. § 2F1.1inexcess
of $39 million. Because documentation regarding the
transactionswas missing, and becausetherecordsdid
not always indicate whether they involved letters of
credit that were part of the fraud, the sentencing court
had to estimate a portion of the loss. The district
court determined the loss by applying the actual
percentage of fraudulent letters of credit to one
creditor to the other creditor whose records were
unclear. Approving this method of estimating the
loss, the Court noted that losses “need not be
determined with precision,” citing 8 2F1.1, comment.
(n.9), and found the estimatereasonablein view of the
limited information available to the sentencing court.

U.S. v. RODRIGUEZ-MATQOS, 188 F.3d

1300 (Sept. 17, 1999) The Court affirmed
sentencing enhancements for firearm possession and
reckless endangerment as to a defendant convicted of
making and selling counterfeit currency and of
assaulting a Secret Service agent with a dangerous
weapon (a vehicle). Federal agents arranged a
transaction of counterfeit currency withthedefendant.
When the police closed in, the defendant bounced one
policeman off the hood of his car and then led police
on a high-speed chase, throwing a firearm out the
window.

I Sentence Enhancement for
Firearm Possession. The Court
affirmed a 2-level iNncrease in the
defendant's sentence for
possession of a firearm “in
connection with” the offense,
pursuanttoU.SS.G. 2B5.1(b)(3). The
Court noted that the




defendant was “quite aware’
that he was dealing with
someone who was willing to
break the law and purchase
counterfeit securities and
inferred that the defendant
possessed a gun “to protect his
merchandise, if you will.” The
Court distinguished U.S., v.
Fadipe, 43 F.3d 993 (5th Cir. 1995),
which declined to impose the
enhancement, on the ground
that the bank fraud offense was
completed at the time the gun
was found (in the car with the
bank checks), and the gun
therefore “was not connected
with that act” Here, by
contrast, “it is reasonable to
assume that the defendant had
the gun present to prevent [the]
theft [of his counterfeit
currency]” United States .
Young, 115 F.3d 834 (11th Cir. 1997),
had found that a person who
possessed a rifle one year after
having stolen it possessed that
rifle “in connection with” the
burglary; Young had rejected
the more restrictive test
adopted by sister circuits and
held that “‘the phrase ‘in
connection with' should be
given an expansive
interpretation.”

I Sentence Enhancement for Reckless
Endangerment, U.S.S.G. 8§ 3Cl1l.2; Double
Counting of Enhancements for Reckless
Endangerment and Assaulting Police Officer,
U.S.S.G. 83A1.2(b). TheCourt held that thedistrict
court did not err in finding reckless endangerment
dueto the high-speed urban car chase, citing U.S. v.
Gonzalez, 71 F.3d 819, 836-37 (11th Cir. 1996)
(operating vehicle in reverse, at a high rate of speed,
on aresidential street); U.S. v. Jones, 32 F.3d 1512,
1520 (11th Cir. 1994) (high speed chase on highway);
U.S. v. Conley, 131 F.3d 1387, 1390 (10th Cir. 1997)
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(rejecting contention that the government must prove
imminent danger of injury or death to another person
before 8 3C1.2 applies). The Court also
upheld an additional 3-level
enhancement under 3Al.2(b) for
assaulting an officer during
flight. The Court noted that

3Cl.2, comment. (Nn.l), prohibits
application of a 3C1.1
enhancement“solely on thebasis
of the same conduct” covered by
another enhancement. The
Court distinguished a case
which rejected a double
enhancement based on
simultaneous injury to a police
officer and to a passenger,
because both risks of harmarose
from a “single, uninterrupted
act.” Here, the Court noted, the
defendant’s ‘assault of [the
arresting officer] was separated
temporally and spatially from
his subsequent, reckless
conduct iIin Ileading police
Officers on a high speed chase.

CROSBY v. PAULK, 187F.3d 1339 (Sept. 10,
1999)

I Fourth Amendment: Permissibility of
WarrantlessAdministr ative Sear chesof Regulated
Business Premises. The Court found “valid [a]
statute permitting a warrantless search [of regulated
commercia premises (nightclubs)] to investigate for
violations of the Georgia laws relating to acohol
sales,” specificaly, sales to minors and after hours
sales. The Court also rejected the bar owners' claim
regarding the law enforcement officers’ stopping of
customersforidentificationand proof ofage,
because the bar ovwners ovwn rightswere
Nnot affected by such seizures.

U.S.v. MELVIN, 187 F.3d 1316 (Sept. 7, 1999)
I Upward Departure for Multiple, Vulnerable
Indirect Victims, Reasonableness of Unguided
Departure. The Court affirmed an upward departure
that enhanced the defendant’ s sentence from arange




of 21 to 27 months to a range of 108 to 135 months
for credit card fraud and social security fraud. The
defendant, a hospital employee, obtained false credit
cards through the use of personal information from
the records of hospitalized children. Inimposing the
upward departure, the sentencing judge noted that the
hospitalized children were “especialy vulnerable. . .
captive victims.”

The Court regjected the argument that the upward
departure could not be based on the multiple victims
because this sentencing factor was already taken into
account in the upward adjustment imposed on the
defendant for an offense that involved more than one
victim -- the financial institutions that were actually
defrauded -- under U.S.S.G. § 2F1.1(b)(2). The
multiple victim enhancement was based on the direct
victimsof thefraud (financial institutions), not on the
numerous “indirect” victims (the children and their
parents). The Court noted that afactor not taken into
account by the guidelines could be the basis for a
departureif it takes the case out of the “heartland” of
guidelines cases. The Court aso reected the
argument that the departure based on the vulnerable
nature of the victims was unwarranted due to an
enhancement under U.S.S.G. 8§ 3A1.1. “Inclusion of
a factor in the Guidelines calculation does not
proscribe departure based on consideration of the
factor,” the Court explained, noting that under Koon
v. U.S,, 518 U.S. 81 (1996), a sentencing court may
depart if afactor is present “to an exceptional degree
or in some other way makes the case distinguishable
from an ordinary case.” [NOTE: The enhancement
based on the collateral consequences of the fraud on
erroneous credit reports for the children appears to
reflect “consequential damages,” atype of harm that
the Guidelines expressly exclude from consideration
in fraud cases, see U.S.S.G. § 2F1.1 comment.
(n.8(c)), and which a district court therefore cannot
use to depart. See Koon, 518 U.S. at 96-97. Thisis
particularly so where the credit reporting firms
themselves should not have maintained the erroneous
reports.] Finally, the Court regjected the argument that
theenhancamentwasexcessve Noting that the
sntencefdl Elovw thestatutorymaexamumand
notang the'groyang rulessof theGuicEinessdo
maximums. The Courtobserved that no
“mathematical formula” is
Nneeded to justify the size of a
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departure.

U.S. v. HUNT, 187 F.3d 1269 (Sept. 3, 199¢

1 Sufficiency of Evidence of Firearm: Lay
Witness Identification of Gun. The Court rejected
the argument that insufficient evidence supported a
conviction for using afirearmin the commission of a
crime where the evidence consisted only of lay
witnesstestimony that the defendant held agunduring
his bank robbery. The government need not prove
the existence of the firearm by producing the weapon
or by presenting expert testimony; lay witness
t=sthony thattredeledanthedarealguns

sufficient to create a jury questis

U.S. v. RUDISILL, 187 F.3d 1260 (Sept.

1 sufficiency of Evidence - Money Laundering
Conspiracy and Fraud Conspiracy: Direct
Evidence of Defendant’s Knowledge and Jury’s
Disbelief of Defendant’s Testimony. Affirming the
defendant’ s convictions of conspiracy to violate 18
U.S.C. § 2314 (interstate transportation of securities
taken by fraud) and conspiracy to commit money
laundering, the Court found sufficient evidence of the
defendant’ s knowledge” of theunderlying schemein
light of: his presence during some of the
telemarketing fraud activity that produced the
laundered funds, his participation in the conceal ment
of evidence from the government, and hisactionsand
statements reflecting guilty knowledge during the
course of the conspiracy. [NOTE: The Court did not
specifically address the interstate transportation
element of the fraud conspiracy.]

I Obstruction of Justice, U.SS.G. § 3C1.1:
Grand Jury Subpoena. The Court affirmed a
sentence enhancement for obstruction of justice
pursuant to U.S.S.G. 8 3C1.1 as to a defendant who
encouraged a subpoenaed grand jury witness to flee.
The Court recognized that a defendant’s flight from
policein order to avoid arrest could not giveriseto an
enhancement, citing U.S. v. Alpert, 28 F.3d 1104
(11th Cir. 1994), but distinguished Alpert on the
ground that the defendant had not simply encouraged
a codefendant’'s flight, but sought to ensure
noncompliance with a grand jury subpoena which
sought fingerprints and handwriting exemplars. See
U.S.S.G. § 3C1.1, comment, (n.3(d)). Noting that the
defendant’s conduct in obstructing the grand jury
subpoena was unlawful, the Court did not reach “the

DIN.

3, 19




guestion of the applicability of the enhancement in a
context in which the ‘unlawful’ aspect is missing.”

1 Appealability of Failureto Downward Depart;
Sentencing Departure Based on Sentence
Disparity. The Court affirmed the sentencing court’s
refusal to grant a downward departure based on the
disparity in sentences between the two defendants;
since the court had recognized its authority to depart
onthisbasis, itsrefusal was unreviewable on appeal.
The Court thus reected the argument that the
Supreme Court’ s decision in Koon “eroded our prior
decisionin U.S. v. Chotas, 968 F.2d 1193 (11th Cir.
1992), which held that adistrict court could not depart
simply because of a disparity in sentence between
codefendants.”

I USSG. & 3All: Vulnerable Victim
Enhancement for a Fraud Targeting the Elderly.
The Court affirmed a sentence enhancement based on
the “unusually vulnerable” nature of the victims,
under U.S.S.G. 8§ 3A1.1(b), finding that the defendant
knew that his fraudulent telemarketing scheme --
falsely offering elderly people a windfall from the
federal government if they paid atransactional fee --
had targeted the elderly.

ALLISON v. MCGHAN MEDICAL
CORPORATION, 184 F.3d 1300 (11" Cir.
August 18, 1999)

Daubert. Inthisbreastimplant productsliability case
the trial court excluded the plaintiff’s three expert
witnesses, and granted a summary judgment in favor
of the defendant. In upholding the trial court, the
Court conducted a thorough analysis of Daubert.
Included in the opinion is mention, with approval, of
the practice of some trial judges to enlist outside
scientific experts to aid the court in its evidentiary
decision; recognition that the four factors mentioned
in Daubert serve as a “starting point for the trial
court's analysis;” a discussion of the difficulties
inherent in extrapolating animal studies to human
patients;, recognition that peer review is only a
component of good science; an admonition that while
the trial courts are directed to examine methodol ogy
and principles, the conclusions of the wider medical
establishment still play an important role; an
examination of the distinction between evidence that
is genuinely scientific and unscientific speculation
offered by a genuine scientist; and notice that the
viewsof an expert inthe general field at issue, eveniif
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inapplicable to the particular case being heard, may,
asinthisinstance, be considered in judging the value
of an expert’ stestimony.

U.S. v. HANDS, No. 97-6718, 1999 WL 993107
(Oct. 27, 1999), modifying, U.S. v. Hands, 184 F.3d
1322 (11th Cir. 1999)

Evidence of Wife Beating | nadmissible; |mproper
Argument by the Prosecutor. Hands appealed his
convictions for conspiracy to distribute cocaine, and
possessing with intent to distribute cocaine, aswell as
aforfeiture. The testimony against Hands consisted
primarily of others facing criminal charges who had
motives to testify falsely. Hands presented the
testimony of his wife who, among other things, said
that she had never witnessed any drug dealing. When
Hands testified the trial court, over the objections of
the defense, allowed the prosecutor to question Hands
about “beating” hiswife, and allowed the prosecutor
tointroduceinto evidence photographsof Hands wife
showing her to be bruised and beaten. The court
reglected the government’s claims that the evidence
was relevant for purposes of discrediting the wife's
testimony, and granted Handsanew trial. Indoing so
the court also criticized the prosecutor’s closing
argument in which she “used inflammatory language
todescribeHands,” (“wicked and viciousdrug dealer.
. .monster. . .cold-hearted, money-driven maniac”)
made material mis-statements of the facts, and told
the jury what an uncalled witness would have said.

U.S.v. MIGNOTT, 184 F.3d 1288 (11" Cir.August
16, 1999)

Sentencing Guidelines Departure: Consent to
Deportation; District CourtsLack Jurisdiction to
Enter Ordersof Deportation. Insentencing Mignott
the trial court declined to grant him a downward
departure based on his willingness to consent to
deportation. Recognizing that there is a conflict
between the circuits, the court adopted the position of
four other circuits and held that a defendant must
proffer anon-frivolous defense to deportation before
the court can recognize consent to deportation as a
basis for a downward departure. The court also
vacated thetrial court’ sdeportation order, recognizing
that pursuant to 8 USC § 1219(a)(3) thejurisdictionto
enter deportation orders has been removed from the
district courts, and that a hearing before an
immigration judge is the exclusive procedure for
deportation.




U.S.v.BROWN, 183 F.3d 1306 (11™ Cir. August 13,
1999)

Speedy Trial: Deter mination of Whether Order of
Dismissal was With or Without Preudice
Government Free to File New Offenses Arising
Out of SameUnderlying Facts. Following Brown’s
arrest for conspiracy to possess with intent to
distribute cocaine, the government indicted him for
that offense. Then, however, nothing happened, and
after a twenty-five month delay, the court granted
Brown’s motion to dismiss on the basis of the speedy
trial act. 18 USC § 3161. Two weeks later the
government re-indicted Brown for the same offense
and added another ten counts. According to thetrial
judge that, then, dismissed al eleven counts, the
additional ten counts were “simply a more detailed
version of crimes described in theinitial complaint.”
When the government appeal ed, the court upheld the
dismissal of the first count but overturned the
dismissal of what had been the additional ten counts.
The court addressed the fact that the original order of
dismissa omitted any mention of whether it was
entered with or without prejudice. According to the
Court when such an omission occurs the subsequent
indictment should be dismissed only if, under the
various factors set forth in § 3162(a)(2), the initial
indictment should have been dismissed with
prejudice. While that was the case, that finding had
no impact on the remaining ten counts. The Court
held that even after an indictment is dismissed with
prejudice, adefendant may be prosecuted for offenses
other than those in the dismissed indictment, even if
those offenses all arose out of the same underlying
facts.

U.S. v. GONZALEZ, 183 F.3d 1315 (11" Cir.
August 13, 1999)

Bruton Violation: No Sixth Amendment Violation
Because Defendant Initiated Conversation; Trial
Court Erred in Denying Motion for Judgment of
Acquittal; USSG § 2D1.1(b)(1) Enhancements
Even with 924(c) Conviction; USSG § 3Al1.1
Enhancement for Vulnerable Victim; USSG
83A1.3 Enhancement for Physical Restraint of
Victim; Notice of Drug Enhancement I nadequate;
Firearm Conviction Admissible Pursuant to
404(b). Defendants Buitrago, Diaz, Gonzalez,
Santiago, and Claudio stood trial on three charges,
conspiracy to import cocaine, conspiracy to possess
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withintent to distribute cocaine, and using or carrying
afirearminrelationto adrug trafficking crime. They
appealed their convictions and raised a series of
issues. Gonzalez confessed to a home invasion
incident that led to the firearms charge. In the
confession he implicated two of his co-defendants.
Although the government redacted the most obvious
references to the co-defendants, the government’s
effortswereinadequateto protect those co-defendants
named in the statement. Relying on Bruton v. United
States, 392 U.S. 123 (1968), the Court granted thetwo
co-defendants a new trial. The defendant that
confessed, Gonzalez, challenged the admission of his
confession. Following hisarrest Gonzalez was given
afirst appearance, and the state public defender was
appointed to represent him.  Sometime later
Gonzalez' s wife contacted a DEA agent and told the
agent that Gonzalez wanted to speak to him. The
Court held the confession was properly admitted
because Gonzalez, through hiswife, had initiated the
conversation that led to the confession.

The Court held that thetrial court should have granted
Santiago and Claudio a judgment of acquittal on the
conspiracy to distribute charge. Although Santiago
testified, there was no corroborative evidence to
support a finding of guilt. Likewise, the tria court
should have granted Diaz ajudgment of acquittal with
regard to thefirearm charge, astherewas no evidence
that Diaz aided and abetted the other defendants. At
sentencing the judge, pursuant to USSG 8§
2D1.1(b)(1), enhanced the sentences by two level sfor
possession of a dangerous weapon during the drug
offense. The defendantsargued that the enhancement
wasinappropriate because they had been convicted of
the substantivefirearm charge, 18 USC § 924(c). The
Court, however, rejected their argument becausethere
were multiple guns and multiple participants. The
theory apparently was that, athough one firearm
possessed by a single defendant would not justify a
924(c) conviction and a guideline enhancement, in
cases where there are multiple firearms and multiple
participantsonefirearm could justify theenhancement
whileanother firearm would justify the conviction for
924(c).

In the home invasion incident the intended victim,
unbeknownst to the defendants, lived with her
seventy-two year old aunt and her eleven year old son.
Buitrago and Gonzalez challenged the USSG § 3A1.1
enhancement for vulnerable victims arguing that it
was inapplicable because the aunt and the son were




not “targeted,” asrequired by existing case law. The
Court rejected the claim, though, finding that while
the defendants may not have initially intended to
threaten all those present in the house, they made the
decision to do so once the crime was underway. The
court also reected Buitrago's and Gonzaez's
challenge to an enhancement pursuant to USSG §
3A 1.3 for the physical restraint of the victims. The
Court did so holding that the act of holding the
victims at gun point during the home invasion
qualified as “restraint.”

Diaz received a harsher sentence because of his prior
drug convictions pursuant to the statutory
enhancement provisions of 21 USC § 841. He,
however, successfully challenged the enhancement
because the government’ s notice required by 21 USC
§ 851 failedtolist Diaz' sprior drug convictions. The
Court rejected the government’s argument that a
supplemental discovery response that listed the
convictionsremediedtheomission. Finally, the Court
rgjected Gonzalez’ schallengeto theintroductioninto
evidence of his 1982 conviction in the State of New
Y ork for possession of aweapon. The court held that
under Fed.R.Evid. 404(b) that even though the
conviction had occurred many years earlier, it was
relevant to theissue of whether Gonzal ez possessed a
gun during the home invasion incident.

U.S. v. WILSON, 183 F.3d 1291 (11" Cir.
August 12, 1999)

Court’s Ability to Divine Jury’'s Reasoning;
Sufficiency of the Evidence to Establish Intent to
Distributeand K nowledge of Presenceof Cocaine;
Quantum of Proof Necessary to Establish Prior
Conviction for Sentencing Purposes. Wilson and
Herndon were convicted of conspiracy to possesswith
intent to distribute crack cocaine, two counts of
possession with intent to distribute crack cocaine, and
using or carrying a firearm in relation to a drug
trafficking crime. At the time 18 USC § 924(c)(1)
authorized a conviction for the firearm offense if it
was “used” or “carried.” After their trial, but before
their sentencing, the Supreme CourtinBailey v. U.S.,
516 US 137 (1995) narrowed the meaning of the
word “use” by requiring “active employment” of the
firearm. The police had found Wilson and Herndon in
acar with cocaine. On the dash of the car, the police
found the firearm. Thejury instruction given during
the trial was the instruction rejected by Bailey.
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Nevertheless, because the Court, initsview, wasable
to “determine with absolute certainty” that the jury
based its verdict on the “carry” prong of the jury
instruction, rather than the erroneous instruction on
“use,” the Court with one dissenting opinion, rejected
the claim of the defendants. The court, likewise,
rgected Herndon's claim that the evidence was
insufficient to show that he intended to distribute the
cocaine. The court found that the presence of seven
gramsof crack cocaine, with an estimated street value
of $800, along with arazor blade, and testimony about
an unrelated controlled buy of $50 worth of crack
cocaine from someone other than Herndon, from
which, according to the court, the jury could
reasonably have inferred that consumers purchase
only $50 worth, was sufficient to support the
conviction.

The court aso rejected Herndon's clam that with
regard to the other possession with intent to distribute
charge, that he was entitled to ajudgment of acquittal
because the government had failed to prove Herndon
knew the cocaine was in the car in which Herndon
wasapassenger. The court found that the presence of
the cocaine in “plain view” between the passenger’s
seat and the door, in addition to evidence linking
Herndon to an incident where he had possessed crack
cocaine with intent to distribute some nine months
earlier, and evidencethat “linked” Herndon to acrack
house a short distance from where the car stopped,
was sufficient to prove knowledge. Finaly, Herndon
objected to aclaim in the PSI that he had a particular
prior conviction. Although Herndon objected at
sentencing, the court held that the testimony of the
probation officer who was present at sentencing, but
who had not prepared the PSI, about the notes of the
probation officer who had prepared the PSI, in
conjunction with the PSI itself, was sufficient to
establish the conviction.

U.S.v. YOST, 185 F.3d 1178 (11" Cir. August
11, 1999)

Fed.R.Crim.P. 35(c) - Court’sAuthoritytoCorrect
Sentencing Error. Yost entered a plea and was
sentenced. Within the seven days provided for by
Rule 35(c) the district judge discovered an error and
resentenced Mr. Yost. At thetimeof the resentencing
the judge, contrary to the decision he made at the first
sentencing, concluded that the defendant had engaged
in a conspiracy to commit bank fraud. That offense,




becauseit produced the harshest outcome, wastheone
used to calcul ate the guideline sentence at the second
sentencing. On appeal Yost argued that the
sentencing judge was not free to reconsider hisruling
about the charge of conspiracy to commit bank fraud.
The Eleventh Circuit rejected Yost's claim holding
that because there had been “clear error,” intheinitial
sentencing, the initia sentence was “void in its
entirety” and that the district court was*freeto revisit
any rulingsit made at the initial sentence.”
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