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Of the 1.64 million troops who served in 

Operations Enduring Freedom and Iraqi Freedom, 

approximately 300,000 veterans currently suffer 

from Post Traumatic Stress Disorder (PTSD) or 

major depressive disorder and another 320,000 

may have experienced a Traumatic Brain Injury 

(TBI).

RAND Ctr. For Military Health Policy Research, Invisible Wounds of 

War: Psychological and Cognitive Injuries, Their Consequences, and 

Services to Assist Recovery(Terri Tanelian& Lisa H. Jacoxeds., 2008), 

http://www.rand.org/pubs/monographs/MG720.html.

http://www.rand.org/pubs/monographs/MG720.html


I. Military Service as Grounds for a Reduced Sentence

A. The Supreme Courtôs view of military service and mitigation

B. November 2010 Guideline Amendment

C. Recent District Court decisions granting relief to veterans

D. Relevant news articles 

II. Key Considerations for Practitioners 

A. Gathering vital information about your veteran

B. A primer on Post Traumatic Stress Disorder (PTSD) & Mild 

Traumatic Brain Injury (mTBI)

C. Telling your clientôs story







Our Nation has a long tradition of according 
leniency to veterans in recognition of their 
service, especially for those who fought on the 
front lines . . . the relevance of Porterôs 
extensive combat experience is not only that he 
served honorably under extreme hardship and 
gruesome conditions, but also that the jury 
might find mitigating the intense stress and 
mental and emotional toll that combat took on 
Porter.



U.S.S.G. § 5H1.11 

Pre-Porter:
ñMilitary . . . service . . . and similar prior good works 
are not ordinarily relevant in determining whether a 
departure is warranted.ò

Post-Porter: 

ñMilitary service may be relevant in determining 
whether a departure is warranted, if the military service, 
individually or in combination with other offender 
characteristics, is present to an unusual degree and 
distinguishes the case from the typical cases covered by 
the guidelines.ò



È United States v. Jager, No. CR 10-1531, 2011 U.S. Dist. LEXIS 
21203, 2011 WL 831279 (D.N.M. Feb. 17, 2011) (court grants 
variance in a child pornography case for honorable military 
service but declines granting departure under amended USSG 
§5H1.11 because Jagerôsmilitary service was not extraordinary).

È United States v. Brownfield, No. 08-cr-00452 (D. Col. Dec. 18, 
2009) (combat veteran diagnosed with PTSD sentenced to five 
years probation).

È United States v. Oldani, No. 3:09-00010, 2009 U.S. Dist. LEXIS 
50538, 2009 WL 1770116 (S.D.W.Va. June 16, 2009) (court grants 
variance for honorable combat service and Oldaniôsdual diagnoses 
of PTSD and mTBI).



È John Schwartz, Defendants Fresh From War Find 

Service Counts in Court, N.Y. Times, Mar. 16, 2010, 

at A14.

È Amir Efrati, Judges Consider New Factor at 

Sentencing: Military Service, Wall St. J. , Dec. 31, 

2009, at A14.

http://www.nytimes.com/2010/03/16/us/16soldiers.html
http://www.nytimes.com/2010/03/16/us/16soldiers.html
http://online.wsj.com/article/SB126221697769110969.html
http://online.wsj.com/article/SB126221697769110969.html




1. Request ALL service records from the National Personnel 

Records Center; to download the Standard Form 180, go to 

http://www.archives.gov/research/order/standard-form-

180.pdf, or http://www.archives.gov/veterans/military-

service-records/.

2. Ask for clientôs personal records file (including citations for 

awards) ïmost veterans will have a copy of their DD214.

3. Obtain Veterans Administration records. To download a VA 

Form 10-5345, go to 

http://www4.va.gov/vaforms/medical/pdf/vha-10-5345-

fill.pdf .

4. If your client is disabled, the VA Disability Rating 

documents will provide the best summary of relevant 

information.

http://www.archives.gov/research/order/standard-form-180.pdf
http://www.archives.gov/research/order/standard-form-180.pdf
http://www.archives.gov/research/order/standard-form-180.pdf
http://www.archives.gov/research/order/standard-form-180.pdf
http://www.archives.gov/research/order/standard-form-180.pdf
http://www.archives.gov/veterans/military-service-records/
http://www.archives.gov/veterans/military-service-records/
http://www.archives.gov/veterans/military-service-records/
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http://www.archives.gov/veterans/military-service-records/
http://www4.va.gov/vaforms/medical/pdf/vha-10-5345-fill.pdf
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http://www4.va.gov/vaforms/medical/pdf/vha-10-5345-fill.pdf
http://www4.va.gov/vaforms/medical/pdf/vha-10-5345-fill.pdf


5. The most important record is your clientôs DD214 (and any 

previous copies and any corrections, known as the DD215).

6. The Long Form (or Member-4) version of the DD214 

contains the following information:

Á Branch of Service

Á Dates of Service

Á Characterization of Discharge

Á Reason for Discharge

Á Military Occupational Specialty

Á Rank

Á Awards, Medals, Badges



7. What are the three most important items to look for in your 

clientôs service records and to discuss with your client in 

your initial client meeting(s)?

Adverse material related to clientôs reason for discharge.

Å Speak to your client about the reason for his or her discharge.  Verify 

the reason for discharge with their official file.

Å Check official file for adverse administrative or military justice 

records.

Å If the client was discharged for less than honorable circumstances, 

contact the clientôs former defense counsel or appellate counsel for 

details and to see whether you can collaterally attack the disposition.  

Did PTSD or mTBI play a role in the offense?  Did the court or 

commander consider PTSD or mTBI as mitigation?  Is there a 

meritorious claim of ineffective assistance of counsel?  



Evidence of potential ñExtraordinary Military Service.ò 

ÅDid the client serve in combat or a combat zone? 

ÅDid the client earn a Purple Heart Medal or other combat 

related medal/badge/ribbon?

Evidence of PTSD/mTBI

ÅDid the client experience combat (or the potential for combat)? 

A terrorist attack?

ÅDid the client witness a serious injury or death related to an 

unauthorized discharge or training accident?

ÅDid the client receive a blow to the head that caused a loss of 

consciousness?

ÅWas the client exposed to an IED attack?

ÅWas the client exposed to gruesome or startling war scenes?



È Please note, your client may not be willing or ready to 
discuss with you the circumstances of his or her military 
experiences during the early stages of the attorney client 
relationship. The proceeding questions should be used 
for screening purposes only.  Details of your clientôs 
experiences may be gleamed from medical records such 
as counseling session notes. Other details related to your 
clientôs military service may not become apparent until 
after additional investigation takes place, such as 
interviewing members of your clientôs unit.  Treatment 
of PTSD, mTBI and other deployment related 
conditions should be left to the clientôs caregivers 
and other health care experts.



PTSD

1. Definition of PTSD found in the DSM-IV-TR, § 309.81

A. The person has been exposed to a traumatic event in 

which both of the following were present:

(1) the person experienced, witnessed, or was confronted with an 

event or events that involved actual or threatened death or 

serious injury, or a threat to the physical integrity of self or 

others

(2) The personôs response involved intense fear, helplessness, or 

horror.


